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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 Courtroom Clerk's Session 

 
   

    

1. 11:00 AM CASE NUMBER:  MSC21-00753 
CASE NAME:  LEAMY VS EAST BAY MUNICIPAL UTILITY DISTRICT 
 *HEARING ON MOTION IN RE:  FOR AN ORDER GRANTING A NEW TRIAL FILED BY PLAINTIFFS  
FILED BY: LEAMY, KRIS 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiffs Kris and Robin Leamy (collectively, “Plaintiffs”)’s motion for new trial. 

Although the notice of intention to move for new trial filed on November 22, 2022 identifies four 

separate statutory grounds (CCP § 657 subsections (1), (4), (6), and (7)) the motion filed on December 

19, 2022 is brought under just CCP § 657(6). The motion is opposed by Defendant East Bay Municipal 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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Utility District (“EBMUD”).  

For the following reasons, the motion is denied. 

Brief Factual and Procedural Background 

The parties are familiar with the facts at issue. Briefly, Defendant EBMUD approached Plaintiffs to 

discuss purchasing part of their Property in lieu of acquiring it through its power of eminent domain in 

order to construct a new pumping plant. The parties spent approximately five years negotiating the 

terms of the sale and ultimately entered into a purchase agreement wherein EBMUD purchased a .58-

acre portion of Plaintiffs’ property. 

Prior to executing the purchase agreement, in 2009 Plaintiffs visited a pumping plant located at the 

Blackhawk Country Club. The pumps were not running during Plaintiffs’ visit, though this was not 

necessarily communicated to Plaintiffs. Following execution of the agreement, EBMUD employees 

met with Plaintiffs and others in group meetings known as the Leamy Realty Group meetings. At the 

first of these meetings on July 30, 2013, Mrs. Leamy was told that it was not the case there would be 

“no” noise from the pumping plant and that EMBUD never made any such representation. 

Plaintiffs also attended a number of public Citizens Liaison Committee meetings held by EMBUD 

between 2013 and 2014. Those meetings included presentations regarding the expected Plant 

operational noise level as well as recommended noise mitigation measures.  

Plaintiffs filed the instant suit on April 14, 2021. The First Amended Complaint sets forth eight 

separate causes of action for (1) rescission, (2) declaratory relief, (3) cancellation of instrument, (4) 

breach of contract, (5) concealment, (6) intentional misrepresentation, (7) negligent 

misrepresentation, and (8) fraud. All of Plaintiffs’ claims arise out of EBMUD’s alleged 

misrepresentations regarding the true sound levels of an operational pumping plant. 

Plaintiffs moved for a preliminary injunction, which the Court heard on May 11, 2022 and denied on 

July 13, 2022. Both parties moved for summary judgment or in the alternative summary adjudication 

which the Court heard on October 26, 2022. The Court granted EBMUD’s motion and denied 

Plaintiffs’ motion in an order after hearing issued the same day. Notice of Entry of Judgment was filed 

and mailed November 22, 2022.  

Plaintiffs now move for a new trial.  

Analysis 

“A motion for a new trial is appropriate following an order granting summary judgment.” (Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 858 (Aguilar).) “The new trial motion may seek reversal of 

the summary judgment on ‘any available statutory ground for a new trial.’” (Wall Street Network, Ltd. 

v. New York Times Co. (2008) 164 Cal.App.4th 1171, 1176.) In pertinent part, section 657 of the Code 
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of Civil Procedure states that a motion for a new trial may be made on several grounds, including 

“[i]nsufficiency of the evidence to justify the verdict or other decision, or the verdict or other decision 

is against law.” (CCP § 657(6).) Plaintiffs’ motion is based on this ground. 

Plaintiffs argue that the Court should not have concluded that the statute of limitations applies as a 

matter of law, and that the decision rested on insufficient evidence or was against the law within the 

meaning of CCP § 657(6). Plaintiffs base their argument in part on a distinction they draw between 

objective and subjective sound. (This distinction does not appear to arise from case law and instead 

Plaintiffs refer to a thought experiment from an 1883 issue of The Chautauquan.)  

Plaintiffs characterize the issue in their motion as follows: “whether noise mitigation measures would 

render [audible sound produced by the Plant] inaudible to the Leamys on their property.” (Mot. at 

6:16-18 [emphasis original].) Based on this characterization, Plaintiffs further argue that the 

communications between EBMUD and the Leamys were ambiguous, and cite to several cases denying 

summary judgment in allegedly the same context. 

Plaintiffs’ authority is inapt. The first of such cases, Alexander v. Codemasters Group Ltd. (2004) 104 

Cal.App.4th 129, 149, involved the formation of a contract. Here, the critical issue is not contract 

formation, but instead whether the Plaintiffs were on notice that the Plant would emit sound.  

Plaintiffs’ attempt to recharacterize the issue as one of subjective perception is unavailing. The 

standard regarding the statute of limitations and delayed discovery is clear: once plaintiffs are on 

inquiry notice of a cause of action, the time to bring suit on their claims begins to run. (Fox v. Ethicon 

Endo-Surgery, Inc. (2005) 35 Cal.4th 797.) Here, the gravamen of Plaintiffs’ claims is their allegation 

that EBMUD misrepresented the amount of sound that will emanate from the Plant once it is built. 

The undisputed evidence in this case demonstrated that Plaintiffs were on inquiry notice no later than 

2014 that the Plant would produce sound. As a consequence, the statute of limitations on Plaintiffs 

misrepresentation and fraud claims would have run by June 2017 at the latest. The instant suit was 

filed almost four years later in April 2021.  

Plaintiffs’ argument purporting to distinguish between “sound produced by the Plant” and “sound 

heard by the Leamys” (Reply at 3:27) is a distinction without a difference. The FAC, which frames the 

issues on a motion for summary judgment (580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. 

App. 3d 1, 18), alleges that the Leamys relied on representations that “the sound emission from the 

pumping station would not be audible.” (FAC at ¶ 8; see also ¶ 11 [“[t]he Leamys accepted this 

representation, visited the Holly Pumping Plant, and in reliance on the lack of audible noise from the 

Holly Pumping Plant, completed the sale of their property interests to EBMUD.”].) It is undisputed 

that the Leamys learned as early as July 2013 or as late as June 2014 that the Plant would produce 

audible noise. 

Plaintiffs have not demonstrated that they are entitled to relief under CCP § 657(6). The motion for 
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new trial is denied. 
 

  

 

 Law & Motion 

 
 

  

    

2. 9:00 AM CASE NUMBER:  MSC19-00231 
CASE NAME:  BORGWARDT VS LAFAYETTE PARK HOTEL 
 HEARING ON SUMMARY MOTION    
FILED BY: LAFAYETTE PARK HOTEL ASSOCIATES A LIMITED PARTNERSHIP 
*TENTATIVE RULING:* 
 
Continued by the Court to February 1, 2023.  
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC19-00771 
CASE NAME:  GREG HART VS THOMAS MILWAY 
 *HEARING ON MOTION IN RE:  COMPEL CITY OF WALNUT CREEK CUSTODIAN OF RECORDS TO 
PRODUCE ALWIN ROAD DOCUMENTS; DECLARATION  
FILED BY:  
*TENTATIVE RULING:* 
 
Motion denied without prejudice. Moving parties failed to provide proof of service on the City of 
Walnut Creek. The Wilcoxsons are advised that discovery motions are filed and heard in Department 
57. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC19-00771 
CASE NAME:  GREG HART VS THOMAS MILWAY 
 *HEARING ON MOTION IN RE:  INJUNCTION TO STOP TRESPASS  
FILED BY:  
*TENTATIVE RULING:* 
 

Cross-Defendants Charles and Sherry Wilcoxsons’ motion for injunction to stop trespass is 

denied.  

This motion requests permanent injunction, but permanent injunctions are ordered when 

appropriate after trial. Trial in this case is set in March 2023. The Court construes this motion as a 

request for a preliminary injunction. In this motion the Wilcoxsons seek an injunction that bars Cross-

Defendants Thomas Milway and Megan Hansen (“the Milways”) and their guests, family members 

and service personnel from using Alwin Road. The motion also seeks to bar the Milways from claiming 

ownership of Alwin Road. The motion requests the Milways stop assault, harassment and other verbal 
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or physical attacks upon the owners of Alwin Road.  

In deciding whether or not to issue a preliminary injunction, this Court must consider “ ‘two 

interrelated factors,’ specifically, the likelihood that plaintiffs will prevail on the merits at trial, and 

the comparative harm to be suffered by plaintiffs if the injunction does not issue against the harm to 

be suffered by defendants… if it does.” (King v. Meese (1987) 43 Cal.3d 1217, 1226.) These two 

showings operate on a sliding scale: “[T]he more likely it is that [the party seeking the injunction] will 

ultimately prevail, the less severe must be the harm that they allege will occur if the injunction does 

not issue.” (Id. at 1227.) Moving party has the burden of showing that all elements necessary to 

support the issuance of a preliminary injunction are met. (See O'Connell v. Superior Court (2006) 141 

Cal. App. 4th 1452, 1481.)  

The Wilcoxsons cross-complaint includes three claims for declaratory relief and two claims for 

nuisance. Cause of action two for “Declaratory Relief – Ownership of Alwin Road” addresses 

ownership of Alwin Road. The Wilcoxsons alleged that Alwin Road is owned by the Kristin and Steven 

Hart, Charles and Sherry Wilcoxson, Gregory Hart and Janine Senior. (Cross-Comp. ¶31.) The 

Wilcoxsons allege that the Milways claim Jan Kade (of 10 Alwin Road) gave the Milways permission to 

use the road, but Kade is not an owner of the road. The Wilcoxsons request that the Court dismiss the 

Milways claim for ownership and/or use of Alwin Road. (Cross-Comp. ¶¶34, 61.) The Wilcoxsons 

cross-complaint does not request injunctive relief to stop the Milways from using Alwin Road. There is 

also little admissible evidence provided in support of this motion as many of the exhibits attached to 

the moving papers were not authenticated. In addition, when considering these exhibits despite the 

authentication issue, the Wilcoxsons have not shown that they are the owners of Alwin Road and that 

they have the right to exclude the Milways from using the road. The October 2022 letter from the City 

of Walnut Creek may ultimately help the Wilcoxsons’ argument, but the letter is inadmissible hearsay 

when used to show who the owners of Alwin Road are. Finally, the Wilcoxsons’ declarations do not 

provide any admissible evidence of assault or harassment by the Milways.  

The Wilcoxsons’ declarations do not address the balance of harms and thus, they have not 

shown that the balance of harms weighs.  

For these reasons the request for a preliminary injunction is denied. This ruling does not 

address whether or not a request for a permanent injunction can be raised a trial.  

The Milways’ objections to evidence numbers 2 and 4 are sustained. The Milways’ objections 

to evidence numbers 1 and 3 are sustained as to the word trespass and otherwise overruled.  

 

  

 

  

 ADD ON  
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5. 9:00 AM CASE NUMBER:  MSC20-02307 
CASE NAME:  MCNEAL VS LIBERTY MUTUAL GROUP 
 HEARING ON DEMURRER TO:  THIRD AMENDED COMPLAINT FILED BY PRATT, KURITA JAMISON  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendant Kurita Jamison Pratt (“Defendant” or “Pratt”)’s Demurrer. The 

Demurrer relates to Plaintiff Linton McNeal (“Plaintiff” or “McNeal”)’s Third Amended Complaint 

(“TAC”)” for (1) conversion; (2) fraudulent deceit; (3) breach of contract; (4) fraud / intentional 

misrepresentation; (5) breach of fiduciary duty; (6) breach of the covenant of good faith and fair 

dealing; (7) negligence; (8) violation of Insurance Code §§ 1871 and 1874; and (9) declaratory relief. 

Defendant demurs to Plaintiff’s causes of action for (1) conversion, (4) fraud/intentional 

misrepresentation, (7) negligence, (8) violations of insurance code § 1871, and (9) declaratory relief 

pursuant to Code of Civil Procedure (“CCP”) § 430.10 and CCP § 426.30 on several grounds. 

For the following reasons, the Demurrer is sustained-in-part and overruled-in-part, as described 

further below. 

Request for Judicial Notice 

Defendant requests judicial notice of several pleadings and orders in Solano Superior Court Case No. 
FCS049179 Jamison v. McNeal. Plaintiff objects to this request on several grounds. The objections are 
overruled. (Evid. Code §§ 452(d) [judicial notice of court records].) However, “[w]hile [the Court] may 
take judicial notice of court records and official acts of state agencies (Evid. Code, § 452, subds.(c), 
(d)), the truth of matters asserted in such documents is not subject to judicial notice.” (Arce v. Kaiser 
Foundation Health Plan, Inc. (2010) 181 Cal.App.4th 471, 482.) “A court may take judicial notice of the 
existence of each document in a court file, but can only take judicial notice of the truth of facts 
asserted in documents such as orders, findings of fact and conclusions of law, and judgments. 
[Citations.]” (Garcia v. Sterling (1985) 176 Cal.App.3d 17, 22.) Subject to those limitations, the request 
is granted. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
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contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Factual and Procedural Background 

The TAC identifies several insurance policies. Plaintiff alleges that he is the owner of a life insurance 
policy (Life Policy 1: the Linton McNeal Policy) that he originated in 2008 that has since been turned 
over to Protective. (TAC at ¶ 13.) Plaintiff alleges a second life insurance policy (Life Policy 2: the 
Britany R. McNeal Policy) with Liberty Mutual that he also originated in 2008 (although like the prior 
policy, he alleges that the origination date is falsely represented to be 2010). (Id. at ¶ 14.) He alleges 
that this policy was revised without his consent. (Id.) Plaintiff alleges a third life insurance policy (Life 
Policy 3: the Nickia R. McNeal policy) that he also alleges was originated in 2008 and was revised 
without his knowledge or consent. (Id. at ¶ 15.) 

Plaintiff alleges that Liberty Mutual, by and through its agent David V. Fabucci (“Fabucci”) 
collaborated with Kurita Jamison Pratt (“Pratt”) (the mother of Brittany McNeal and Nickia McNeal) to 
add Pratt as a beneficiary of Life Policies 2 and 3. (TAC at ¶ 16.) Plaintiff alleges that Fabucci debited 
his personal bank account to pay for the revisions in 2010. (Id.) 

Plaintiff further alleges that Fabucci, without his permission, wrongfully added Pratt as a sole 
beneficiary to Life Policies 2 and 3 on or about April 2010. (TAC at ¶¶ 17, 21.) He further alleges that 
Fabucci, in collaboration with Pratt, named Pratt as the owner of Life Policies 2 and 3, removing 
Plaintiff. (Id. at ¶¶ 18, 24.) He alleges that Fabucci represented to him that Plaintiff could not remove 
Pratt or modify any policy notwithstanding that he is the payor on all the policies. (Id.) 

Plaintiff alleges that Fabucci represented to him that Plaintiff was the policy owner of all the policies 
for which he paid premiums. (TAC ¶ 20.) Plaintiff alleges that Liberty Mutual by and through its agent 
Fabucci (in collaboration with Pratt) wrongfully removed Plaintiff as owner of Life Policies 2 and 3 
although he continues to be the payor. (Id. at ¶ 24.) He alleges that Liberty Mutual should have 
notified him of any changes and sought his authorization for the revision charges. (Id. at ¶ 25.) 

Plaintiff also alleges that in 2018 Liberty Mutual transferred his life policies to Protective. (TAC at ¶ 
26.) It is unclear from the TAC whether Plaintiff means all of the Life Policies, or only Life Policy 1. 

Plaintiff also alleges several other Liberty Mutual Policies, including a homeowner’s insurance policy 
(TAC at ¶ 34) that he alleges is subject to duplicate payments. (Id. at ¶ 36.) Plaintiff also alleges an 
auto insurance policy (id. at 38) though he does not appear to allege any breach of that policy. (Id.) 
Finally, Plaintiff alleges a Homeowners and Flood insurance policy for which he also alleges he is 
double charged. (Id. at ¶ 39.) 

The TAC alleges that Plaintiff discovered in 2019 that Fabucci in collaboration with Pratt “had not 
made the revisions that he requested and discovered from Protective that Pratt was now the owner 
of all of his life insurance policies that McNeal solely paid.” (TAC at ¶ 42.) He also alleges that on or 
about September 2019 he received documents from Protective indicating that they were handling his 
life policies. (Id. at ¶ 45.)  

The TAC has been previously subjected to demurrers by Liberty Mutual as well as Protective Life 
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Insurance Group. As a consequence, the only cause of action pending against Protective in the TAC is 
Plaintiff’s declaratory relief claim. Against Liberty Mutual, Plaintiff has claims for (3) breach of 
contract and (6) breach of the covenant of good faith and fair dealing.  

Protective filed a motion for leave to file a Cross-Complaint in Interpleader on July 7, 2022; the Court 
granted the motion and Protective filed the Cross-Complaint on August 24, 2022. Defendant Pratt 
filed her demurrer to the TAC on October 26, 2022. 

Analysis 

This is Defendant Pratt’s first challenge to the TAC, although the Court notes that several of the 
causes of action have been challenged by Defendants Liberty Mutual and Protective Life Insurance in 
other proceedings. 

(1) conversion 

Defendant Pratt demurs to this cause of action on the grounds that it is time-barred and on the 
grounds that Plaintiff “cannot establish that he was ever the owner of Brittany’s or Nickia’s life 
insurance policies, nor can he establish that Pratt has wrongfully taken them from him.” (Dem. at 9:9-
11.) 

“Conversion is the wrongful exercise of dominion over the property of another. The elements of a 
conversion claim are: (1) the plaintiff’s ownership or right to possession of the property; (2) the 
defendant’s conversion by a wrongful act or disposition of property rights; and (3) damages… .” 
(Hodges v. County of Placer (2019) 41 Cal.App.5th 537, 551.) The statute of limitations for conversion 
is three years. (CCP § 338(c).) 

The basis of Defendant’s statute of limitations argument is that the collusion allegedly occurred in 
2010 (TAC at ¶¶ 14-16) and that this case was filed outside of the three-year statute of limitations in 
2020. In opposition, Plaintiff argues that he did not discover the underlying acts until 2020. (Opp. at 
11:25-26.) 

The doctrine of delayed discovery applies to the three-year statue of limitations governing 
conversion. (Strasberg v. Odyssey Group (1996) 51 Cal.App.4th 906, 916-917.) The Court finds that the 
TAC alleges facts of delayed discovery sufficient to make the filing of this action timely as to the 
conversion cause of action. (See, e.g., TAC at ¶ 8 [“McNeal discovered his policies were transferred 
from Liberty Mutual or Lincoln to Protective on or about September 2019.”].) Plaintiff further alleges 
that subsequent to this transfer he “discovered that Fabucci in collaboration with Jamison had not 
made the revisions that he requested and he discovered from Protective that Jamison was now the 
owner of all his life insurance policies that [] McNeal solely paid.” (Id. at ¶ 42; see also id. at ¶ 66 
[“McNeal [] did not discovery that Fabucci and [Pratt] collaborated and revised policies to benefit 
[Pratt] until Protective reached out to McNeal to authorize automatic payments in 2020.”.) 

As to Pratt’s non-statute of limitations grounds for demurrer, the Court also finds them to be without 
merit. For purposes of pleading, the TAC alleges a viable cause of action for conversion against Pratt. 
The Demurrer is overruled. 
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(4) fraud/intentional misrepresentation 

The elements of a cause of action for intentional misrepresentation are (1) that defendant 
represented to plaintiff that a fact was true; (2) that defendant’s representation was false; (3) that 
defendant knew that the representation was false when she made it, or that she made the 
representation recklessly and without regard for its truth; (4) that defendant intended that plaintiff 
rely on the representation; (5) that plaintiff reasonably relied on defendant’s representation; (6) that 
plaintiff was harmed; and (7) that plaintiff’s reliance on defendant’s representation was a substantial 
factor in causing its harm. (CACI 1900.)  

“In California, fraud must be pled specifically; general and conclusory allegations do not suffice. Thus 
the policy of liberal construction of the pleadings . . . will not ordinarily be invoked to sustain a 
pleading defective in any material respect. This particularity requirement necessitates 
pleading facts which show how, when, where, to whom, and by what means the representations 
were tendered.” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645 [emphasis original; internal 
citations and quotation marks omitted].) 

The title of this cause of action includes both fraud and intentional misrepresentation. With respect 
to intentional misrepresentation, the TAC lacks the requisite specificity. Other than the allegation that 
“[i]n 2010 [Pratt] and Fabucci collaborated and made unauthorized revisions, changes and 
amendments to certain of McNeal’s insurance policies without McNeal’s knowledge, permission or 
consent” (TAC at ¶ 7), there are no other allegations specific to Defendant Pratt. 

This bare allegation is also insufficient with respect to fraud. Plaintiff has failed to allege facts 
sufficient to state a cause of action for fraud or intentional misrepresentation against Defendant. The 
Demurrer to this cause of action is sustained, with leave to amend. 

(7) negligence 

The elements of a cause of action for negligence are: the “defendant had a duty to use due care, that 
he [or she] breached that duty, and that the breach was the proximate or legal cause of the resulting 
injury. [Citation.]” (Nally v. Grace Community Church (1988) 47 Cal.3d 278, 292–293.) “[E]very 
[negligence] case is governed by the rule of general application that all persons are required to use 
ordinary care to prevent others from being injured as the result of their conduct.” (Weirum v. RKO 
General, Inc. (1975) 15 Cal.3d 40, 46.) The existence of a legal duty to use reasonable care in a 
particular factual situation is a question of law for the court to decide. (Adams v. City of Fremont 
(1998) 68 Cal.App.4th 243, 265.) 

Defendant argues that Plaintiff has not alleged that Pratt owed a duty to McNeal. The opposition is 
non-responsive to this argument. 

Plaintiff’s negligence cause of action does not allege that Pratt owed McNeal a duty. Liberty Mutual, 
Fabucci, and Protective are alleged to have a duty (TAC at ¶¶ 100, 101), but not Pratt. Duty is an 
essential element of the cause of action for negligence. 

Plaintiff has failed to allege facts sufficient to state a cause of action for negligence against Defendant 
Pratt. The Demurrer to this cause of action is sustained, with leave to amend. 
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(8) violations of insurance code § 1871 

Plaintiff withdrew this claim in his opposition. The Demurrer to the eighth cause of action is 
sustained, without leave to amend. 

(9) declaratory relief 

Defendant demurs to this cause of action on the grounds that Plaintiff “has no valid cause of action 
against Pratt” and, as a consequence “[t]here is no basis for declaratory relief concerning her. (Dem. 
at 12:16-17.) However, because Pratt is currently “owner” of several of the policies at issue, she is 
consequently necessary to any relief ordered by the Court. The Demurrer to the ninth cause of action 
is overruled. 

 
 

 


